WELCOME!

Please log in to your ATIXA Event Lobby each day to accesstine course
slides, supplemental materials, and to log your attendance.

The ATIXA Event Lobby can be accessed by the OR cade or visiting
www.atixa.org/atixa-event-lobby in your inte.n2t urowser.

Links for any applicable course evaluations 22d [earning assessments are
also provided in the ATIXA Event Lobby. You will be asked to enter your
registration email to access the Event Ldbby.

If you have not registered for thiz ccurse, an event
will not show on your Lobby: P ease email
events@atixa.org or engzge ‘he ATIXA website chat app

to inquire ASAP. Tt oded



http://www.atixa.org/atixa-event-lobby
mailto:events@atixa.org

Civil Rights Inve;{@tor One:
Foundations &

Training & Certlflcatlo@ Q

%O



Strategic Risk
Management S

Any advice or opinion prévided during this training, either privately or to the
entire group, is never+o be construed as legal advice. Always consult with your

legal counsel to (znstre you are receiving advice that considers existing case law,
any applicabla.state or local laws, and evolving federal guidance.

(610) 993-0229 | |


mailto:inquiry@tngconsulting.com
http://www.tngconsulting.com/

| CONTENT ADVISORY

The content and discussion in thig 2aurse will necessarily
engage with sex- and gender-eased harassment,
discrimination, and violenge afid associated sensitive
topics that can evoke stijong emotional responses.

ATIXA faculty members may offer examples that emulate
the language ard vecabulary that Title IX practitioners may
encounter in(thrir roles including slang, profanity, and other
graphic orariensive language.
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Title IX Overview
Legal Basis for Title IX Liability
Title IX Coordinator Overgiglit

Civil Rights Investigaticn/& Resolution Model: An Overview
Notice to theRecipient

Beginning thie Investigation
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Case Study

Evidence

Pre-Interview Considerations
1Vl Meeting with the Parties

IKB  Questioning Skills

bl Trauma=infused Interviewing

9
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Withesses

Helpful Investigation Documents
15 The Investigation Report

I8 Role of the Investigaterin Appeals
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TITLE IX NOTICES OF PROPOSED
RULEMAKING 2522 & 2023




TITLE IX REGULATIONS

= 1972: Congress passed Title IX of the Educatign¥Ariendments

= 1980: the Department of Education’s Offige tr Civil Rights (OCR)
given primary responsibility for enforeing Jitle IX

= November 2018: OCR proposed thienost detailed and
comprehensive Title IX regulations to date, which focused on
sexual harassment response

= August 2020: Significartiy amended, due-process oriented
Regulations took efféct (proposed in Nov. 2018)

= June 2022: OCR published a Notice of Proposed Rule Making
(NPRM) outlifnirg proposed changes to the Title IX regulations
focused on'sexual harassment response and pregnancy and
related cariditions
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NPRM PROCESS TIMELINE

= July 2022: NPRM published in the Federal Registerand the 60-
day public comment period began

= September 2022: Review and commeaqueériod ended
= Received 240,000+ comments

= April 2023: OCR published a sebaxate NPRM outlining proposed
changes to the Title IX reguiatians focused on gender identity
and athletic participation; 3&/day public comment period

= Received 150,00C+camments

= October 2023: Afititipated publication of both the sexual
harassment arid athletics Title IX Final Rules

= OCR has nct vzt announced an implementation deadline or
timelineTGi*either set of new regulations.
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PREPARING FOR IMPLEMENTATION

= Continue to fulfill obligations under the curierit
regulations for the start of the 2023-2024 academic year.

Steps to Take Now:
= Educate yourself on the proddcsed regulations
= Prepare to educate your Cammunity on the changes

= |dentify stakeholders¢hat'will need to be involved in
making policy deciSians (e.g., whether to have hearings)

= Determine how.you will manage policy changes
= Plan for the training needs for your community

= Consideistate laws, court decisions, and other
regulatioris that may affect your institutional approach

IRTDA.  © 2023 Association of Title IX Administrators 11



TITLE IX OVERV!cW

= The Law
= The IX Comma:idments
= Equality v. Equity




TITLE IX

20U.5.C. § 1681 &34 C.F.R. Part4Q6{1972)

AY

“No person in the United States
shall, on the basis of sex, be &
excluded from participation in, %
be denied the benefits of, or @\
subjected to discriminatio

under any educational am

or activity receiving f

financial assistanoQ

O
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THE IX COMMANDMENTS

INVESTIGATION

(plus prompt & ’
fair per
VAWA Sec. 304)

Thorough ge
’ M

PROCESS ’ Prornpt Effective Equitable

Act reasonably  Act reasonably  Act equitably

REMEDIES g\ to stop to prevent to remedy
discrimination recurrence effects

IATDA. © 2023 Association of Title IX Administrators 14



The journey

starts by
asking those
affected
| how they Q) |
EQUALITY see and EQUITY
requires a level playing field /% acknowledges systemic
that doesn’t yet exist | m paC impediments with targeted fixes

? -
Q.n itions, R (6 o

ules, and
resources.
: AGENCY
eliminates systemic barriers individuals know that access
is their right

JATDA  © 2023 Association of Title IX Administrators
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LEGAL BASIS FQA TITLE IX LIABILITY

Significant Cases

Intersection oflitle VII and Title IX

Titles IX anc ViiInterrelated Investigations
Due Prores:




GEBSER V. LAGO VISTA INDEP. SCHOOL

= Case involved teacher/student sexual harassritént

= U.S. Supreme Court created high stapdard that students
must meet to prevail on a sexual haréssment claim against
Recipients when an employee/stdent consensual
relationship claim basis

* Courtsaid individuals cadnot recover monetary damages
against a school unless.the behavior has been reported to
someone with powento alter the situation (“actual notice”)
and “deliberate‘iiidifference” has been demonstrated by
the school

IRTDA.  © 2023 Association of Title IX Administrators 17


https://supreme.justia.com/cases/federal/us/524/274/

GEBSER V. LAGO VISTA INDEP. SCHOOL (CONT.)

» Three-part standard:

1. An official of the educational institution must have had
“actual notice” of harassment;

2. The official must have authddicy-to “institute
corrective measures” toresolve the harassment
problem; AND

3. The official must have/ failed to adequately respond”
to the harassmei€ and, in failing to respond, must have
acted with “deiiberate indifference.”

IRTDA.  © 2023 Association of Title IX Administrators 18


https://supreme.justia.com/cases/federal/us/524/274/

DAVIS V. MONROE COUNTY BD. OF ED.

* Prolonged pattern of student/student sexualiiarassment
of a fifth-grade girl by a classmate

= Parents complained to three teachers.and principal

" The school took no action untiinthe boy was charged with,
and pled guilty to, sexual battery

= Filed Title IX action, alleging that persistent harassment
and deliberate indiffecerice resulted in her inability to
attend school apdpaiticipate in activities

IRTDA.  © 2023 Association of Title IX Administrators 19


https://supreme.justia.com/cases/federal/us/526/629/

DAVIS V. MONROE COUNTY BD. OF ED. (CONT.)

Finding in favor of Davis, the Supreme Court'expanded on
Gebser .

" The institution must have “actual ncice” of the
harassment; and the institutior aUst have responded to
the harassment with “deliberate indifference.”

= Additionally, court held:
= Harassment mustth¢-“severe, pervasive, and

objectively offensive,” and the indifference “systemic,”
to the extent that the victim is deprived of educational
opportynities or services.

IRTDA.  © 2023 Association of Title IX Administrators 20


https://supreme.justia.com/cases/federal/us/526/629/

DAVIS V. MONROE COUNTY BD. OF ED. (CONT.)

= Justice O’Connor added a framework 0 determine
deliberate indifference — stating that deliberate
indifference constitutes a respoqs¢ that is “clearly
unreasonable in light of the KnGwn circumstances.”

JATDA  © 2023 Association of Title IX Administrators
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https://supreme.justia.com/cases/federal/us/526/629/

INTERSECTION OF TITLE VII AND TITLE IX

= Title IX was consciously modeled on Title"ief the Civil
Rights Act of 1964 and borrowed heaviiv trom Title VII.

= Courts generally apply standards est2ulished under Title
VIl for guidance in how to establiSh o Title IX violation.

= Title IX prohibits sex-based discrimination in the full range
of activities related to the.recsditment, evaluation,
classification, payment, assignment, retention, or
treatment of employess.

" |ndividuals can usesboth statutes to pursue the same
violations.

= OCR’s 2020 Title IX regulations create extensive due
processisratections for at-will employees accused of
misconduct.

IRTDA.  © 2023 Association of Title IX Administrators 22



TITLE IX AND TITLE VII INVESTIGATIONS

= Consider intersections of:
= Role of institutional equity/AA/EOP officer
= Human resources/faculty/teachefs
= Coordinator of school/campus tonduct
= Athletics
Public safety/SRO/Law eqioicement

= Qversight of deputy ceortlinators/Investigators
= Effect of Title IX reguiations’ sexual harassment definition

* Coordination of ¥emedies in student/employee and
employee/studlent grievance processes

= What happens when employee is a student or student is an
employee?

IRTDA.  © 2023 Association of Title IX Administrators 23



“PROCESS A” OR “PROCESS B”?

" Due Process is at the heart of OCR’s 2020 itle"1X
regulations. However, the Regulations eifectively create
two distinct processes for respondirig’to sex-based
discrimination. (see ATIXA’s 1P2F raodel)

= Limiting jurisdictional langtiage and definitions of Sexual
Harassment mean that “Crecess A” (Compliant with 34
C.F.R. § 106.45) only applies when that language and
those definitions are-met.

= |f any of the a2ilegations meet the definitions under 34
C.F.R. § 105.30y then the “Process A” must be followed.
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“PROCESS A” OR “PROCESS B”? (CONT.)

= |f none of the allegations meet the definitions or
jurisdictional limitations under 34 C.F:R.§ 106.30, then
you would follow “Process B,” wkiciy meets the
requirements of fundamentalftzirness or due process,
but likely does not have sofrie 6f the more prescriptive
requirements of Sectionr(6.45 (e.g., mandatory live
hearing, cross-examiriation requirements, requirement
for both parties te sign off on informal resolution)

= VAWA Sectior 204, state law, and case law in your
jurisdiction-wiil largely dictate your “Process B.”

IRTDA.  © 2023 Association of Title IX Administrators 25



DUE PROCESS: CURRENT ISSUES

Due Process is at the heart of OCR’s Title IX reguiations.
= Applies to both public and private Recipients

= Standard of Evidence

= Requirements for “Emergency Retndeval”

= Detailed notice of investigatioi-dind allegations (NOIA)
» |nvestigation report and eVidence for review/response

= Live hearing with cross¢xamination mandatory for Higher Ed;
optional for K-12

= Advisor involveément (possibly including attorneys)
= Bias by Codrdihators, Investigators, Decision-makers, etc.

= Biased and;or insufficient training; materials transparency

IRTDA.  © 2023 Association of Title IX Administrators 26



TITLE IX COORYNATOR OVERSIGHT

" Inthe Investigatioir Frocess:
= Supervise Iriestigation Structure
= Supervisz Investigation Process
= Train Invesugators




THE TITLE IX TEAM

Title IX Coordinator (TIXC)
= Deputy Coordinators
" |nvestigators

= Decision-maker(s)
= Policy Violation
= Appeal

* |Informal Resolutidn Facilitator(s)

= Advisors

JATDA  © 2023 Association of Title IX Administrators 28



TIXC: SUPERVISOR OF THE INVESTIGATION

STRUCTURE

The Title IX Coordinator is responsible for:

= Appointment/engagement of Investigators

= Training Investigators and Decision-makers{(relicy and appeal)
= Supervision of Investigators and investigations

= Helping Investigators develop investigation strategy

= Coordinating supportive measuras

= Timeline compliance

= Communication and coaréingtion of investigation teams
= Providing institutioxal\memory to Investigators

= Retaining recor4s of all activities

= May be an Irfivestigator but may not be a Decision-maker

= May serv&asa hearing facilitator if no substantive role
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TIXC: SUPERVISOR OF THE INVESTIGATION

PROCESS

Title IX Coordinator or designee is responsible foi:

= Documenting complaint

" |nitial assessment

= Determining extent/footing/natuse"af investigation
= Notice of investigation and allégations (NOIA)

= Notice of hearing

= Reviewing/transmittingdre Decision-maker’s written
determination

= Coordinating afy duty to warn
= Assurance Of supportive measures/remedies
= Recordkesping of all activities

IRTDA.  © 2023 Association of Title IX Administrators 30



TRAINING FOR INVESTIGATORS -

REGULATIONS

= Definition of sexual harassment
= Scope of the Recipient’s education prdgram or activity

= How to conduct an investigation.and.grievance process, as
applicable

= How to serve impartially,.iricleding by avoiding
prejudgment of the facts\at'issue, conflicts of interest, and
bias

* Understanding “relévant evidence” in order to create an
investigation/report that fairly summarizes all relevant
evidence
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BIAS — REGULATIONS

* The Title IX Coordinator, Investigator, Degisiari-maker, or
any person designated by a Recipient to*acilitate an
informal resolution process must net:

= Have a conflict of interest or,Kizs.tor or against
Complainants or Respondents generally, or

= For or against an individuai*Complainant or Respondent

= Bias and conflict of.interest by Investigators that impact
the outcome are-giQunds for appeal

Let’s explore-oth bias and conflict of interest. What do
these meari¢
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Remember: As@n
Investigaiot,
you have 20 “side”
other than
the integrity of the
process!

© 2023 Association of Title IX Administrators




CIVIL RIGHTS INV=STIGATION AND
RESOLUTION MGODEL: AN OVERVIEW

" The Process & Teri Steps
=  Who Should Inv=stigate?




THE PROCESS

e Complaint or
Notice to TIXC

Initial
Assessment

Following a formal
complaint

e Jurisdiction
¢ Dismissal?

e Emergency
removal?

e Policy violation
implicated?

® Reinstétement to

angther process?
o [nfommial or

formal

resolution?

JATDA  © 2023 Association of Title IX Administrators

Formal
Investigation
& Report

e Notice to Parties

¢ |dentification ot
witnesses

e [nterviow
scheduting

e Lvidence
collection

* Report drafted

e Evidence &
report shared

e Investigation
report finalized

® Betermination e Standing?
«Cross- e \acate?
examination
e Remand?
e Sanction?
e Substitute?
e Remedies

35



10 STEPS OF AN INVESTIGATION

1. Receive Notice/Complaint
2. Initial Assessment and Jurisdiction Détermination

3. Establish basis for investigationAineident, Pattern, and/or
Culture/Climate)

4. Notice of Investigation and Adlegations (NOIA)
5. Establish investigation stiategy

6. Formal comprehansive investigation
= Witness interviews
" EvidenCéegathering
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10 STEPS OF AN INVESTIGATION

7. Draftreport

8. Meet with Title IX Coordinator (or legalicounsel) to review
draft report and evidence

9. Provide report and all evideficerdirectly related to the
allegations to parties and “ieir Advisors for inspection
and review with 10 days for response

10. Complete final rengui
= Synthesize ard, aralyze relevant evidence*

= Send finaleport to parties for review and written
responge ot least 10 days prior to hearing

*The 2020 Regulations permit, but ATIXA does not recommend, that Investigators
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REQUIRED DEFINITIONS — REGULATIONS

Sexual Harassment is conduct on the basis si\sex' meeting
one of the following conditions:

= An employee of the Recipient conditioning the provision of
an aid, benefit, or service of the&ecipient on an individual’s
participation in unwelcome sexuarconduct;

= Unwelcome conduct deterimined by a reasonable person to
be so severe, pervasive, and objectively offensive that it
effectively denies a gerson equal access to the Recipient’s
education progran ol activity; or

= “Sexual assauit” as defined in 20 U.S.C. 1092(f)(6)(A)(v)
“Dating vietance” as defined in 34 U.S.C. 12291(a)(10)
“Domesticiolence” as defined in 34 U.S.C. 12291(a)(8)
“Stalking? as defined in 34 U.S.C. 12291(a)(30)
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THE CONSENT CONSTRUCT

= Was force used by the Respondent to obtaiin sexual or
intimate access?

= Physical violence
= Threats

" |ntimidation

= Coercion

= Was the Complainant ircapacitated?
= Did the Responderit know the Complainant was
incapacitated, or
= Should tite Respondent have known that the
Comanlaifrant was incapacitated (e.g., by alcohol, other
drugs,'sleep)?

IRTDA.  © 2023 Association of Title IX Administrators 39



THE CONSENT CONSTRUCT

* What clear words or actions by the Complainant gave the
Respondent permission for each specificssexual or intimate
act that took place as it took place?

THIS IS COVERED IN MORE DETAIL IN INVESTIGATOR TWO
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WHO SHOULD INVESTIGATE?

Investigations of sexual harassment must ke impartial,
thorough, and reliable. Investigators must ke well-

trained.

= Title IX Coordinator? ~JFeachers/faculty?

= Standing panel of " Coaches?
Investigators? = Qutside/external

* Human resources? Investigator?

= Student services? = NOT Legal Counsel

= Administratefs/staff?
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ROLE OF LAW ENFORCEMENT IN

CIVIL RIGHTS INVESTIGATIONS

" Legal standards for criminal investigationg axedifferent

= Police investigations or reports may ntt be determinative
of whether harassment occurred unter Title IX and do not
relieve the school of its duty tosespond promptly and
effectively

= Conflict of interest for swoin'officers
= Add value by supportinigRecipient’s investigation efforts

= Establish MOUstwiti Recipient police and other local
enforcement{and update annually

= The pawer of the tabletop exercise

IRTDA.  © 2023 Association of Title IX Administrators 4?2



SHOULD THERE BE MORE THAN ONE

INVESTIGATOR?

No specific requirement, but:

" |nvestigation must be prompt, thorough,jand impartial

= A pool of Investigators may heloxté £nsure that your
investigation meets these requirements

= Always have alternates available in case of recusal,
illness, etc.

" |nvestigator must coliest the maximum amount of relevant
information available)to help Decision-maker make a
determination

= ATIXA prefers ateam approach when possible
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TEAM INVESTIGATIONS

Other benefits:

= Allows for strategic selection of Investigators based on
case elements and parties

= Ability to brainstorm investigation.steps and lines of
guestioning

= Co-facilitate interviews

= Flexibility if there ismarw conflict with Investigators and
parties

= Share the heaw lift of required documentation and
recordkeeping
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INVESTIGATION TEAM PROCESS OVERVIEW

" The investigation team, in consultation witrntiie Title IX
Coordinator, strategizes the entire investigation, including
methodology, order, timeline, goals{ zwastacles, etc.

= |nterview all withesses
= Gather and assesses all avaitanle evidence
= Write areport

" Provide report to fne\parties for review, then edit as
needed and providéTinal report and investigation file to:

= Coordinatox, who then shares with the Decision-
maker(s)

= Parties and Advisors
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NOTICE TO THE ReCIPIENT

Actual Knowledge; Notice
Formal Complaint

When do ycu ivestigate?
Jurisdiction




NOTICE/ACTUAL KNOWLEDGE -

REGULATIONS

Actual knowledge:

= Notice of sexual harassment or allegatioris
" |n an education program or activity
= Against a person in the United States

= To a TIX Coordinator, or

= Any official with authority to institute corrective
measures on benaliof college or university

= Any employéee/ot an elementary or secondary school
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ACTUAL KNOWLEDGE

" |ndividual notifies the Title IX Coordinator or/#official with
authority to institute corrective measures” {QWA)

= Deans?
= Conduct staff?
= Recipient police or campus safety?

= What about K-127?
= All employees

= What about ResponsSibie*Employees?

= ATIXA recomménds Recipients require all employees to
report, uniess confidential. Preferred term is Mandated
Reporter.

Recipients ansure that employees are trained regarding their obligation

to report harassment to appropriate administrators.
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NOTICE/ACTUAL KNOWLEDGE -

REGULATIONS (CONT.)

What is required after Actual Knowledge?

= A prompt response that is not deliberativzly indifferent
= Qutreach to Complainant
= Optional supportive measures
= Take wishes of Complainarivinto account
" |nformation about how to file a “formal complaint”
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FORMAL COMPLAINT — REGULATIONS

Formal Complaint:

Document or electronic submission reauesting an
investigation

Filed by Complainant or signeglbyTIX Coordinator
Alleging Sexual Harassment

Complainant must besartiCipating or attempting to
participate in the Reclpient’s education program or activity

Initiates mandatdry grievance process (investigation and
hearing)
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VAWA SECTION 304

INFORMATION FOR COMPLAINANT

= Complainants should receive written inforniation
regarding:
= “Procedures victims of IPV, Sexualissault, and Stalking
should follow.”

" |nterim measures (e.g., agademic, living, transportation,
work)

= Services available on and off-site (e.g., counseling,
advocacy, health)

= Reporting opiinris’(e.g., institutional police, local police,
student canduct, human resources)

" Protectionioptions (e.g., order of protection, no-contact
orders)
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WHEN DO YOU INVESTIGATE?

= Upon receipt of a formal complaint, investigation is
required

= What about misconduct that is opennd obvious to
OWASs?

= What about rumors, gossip,‘sotial media, etc.?
= Discretionary, but oftén Fecommended

= OCR may not thinictivese create an obligation for formal
action, but will couirts agree?

= Anonymouss@ports
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WHEN DOES TITLE IX APPLY?

= Title IX complaint must be dismissed if did net ecedr against a
person in the U.S., but...

= Contrary to case law
= May take action under your codég af eonduct or other policies

= Davis standard — Title IX applies, aid jurisdiction is required,
when the Recipient has:

= Control over the Resporident AND control over context of the
harassment

— Includes anwbuilaing owned or controlled by an officially
recognized swudent organization

— At thestime of filing a complaint, Complainant must be
particlpdting in or attempting to participate in the
Recipient’s education program or activity

© 2023 Association of Title IX Administrators 53
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WHEN DOES TITLE IX APPLY?

Jurisdiction

= Covered Programs (all programs)

= Jurisdictional Limitations
= Geographic
= Temporal

= When is a student a “studgent”?
= Application-Adniission-Registration-Attendance-Breaks

= When is a Compidinant “participating in or attempting to
participate.in the Recipient’s education program or

ae

activity™

= When is an employee an employee?
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WHEN DOES TITLE IX APPLY?

Jurisdiction for Off-Campus Incidents:

= When sufficient Recipient control is established

= Or when the off-campus conduct-has'dn in-program effect
that meets the definition of 34<C.\«.R. § 106.30

= |f Title IX jurisdiction is not'resent, the behavior could still
violate:

= |nstitutional harassérient/discrimination policies
= Student Handboek/Conduct policies

* Technolog{//Acceptable Use policies

= Emplayee Handbook/policies

= Professionalism standards
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JURISDICTION FOR OFF-CAMPUS INCIDENTS

= Mandatory jurisdiction means Title IX apriies
= Requires application of regulations
= Other policies may also apply
= Collateral misconduct

= Discretionary jurisdiction medns the Recipient may
address incidents occurring)off-campus or on non-school
owned/controlled pronerty

= Under other policiizs or codes of conduct
= Qutside of theTitle IX process

© 2023 Association of Title IX Administrators 56
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MANDATORY DISMISSAL - FOUR GROUNDS

The Title IX Coordinator MUST dismiss a complain¥at aiiy time
during the investigation or hearing:

1) If the conduct alleged in the formal comflaint would not constitute
sexual harassment as defined in the A15leNX regulations even if
proved, and/or

2) If the conduct did not occur intne/Recipient’s education program
or activity,* or

3) If the conduct did not &gCav against a person in the United States,
or

4) If at the time gf fillag a Formal Complaint, a Complainant is not
participatirg«in er attempting to participate in the Recipient’s
education pragram or activity, and based on the available
information, the Title IX Coordinator has determined that they do
not need to sign a Formal Complaint on behalf of the Recipient
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DISCRETIONARY OR PERMISSIVE DISMISSAL

The Title IX Coordinator MAY dismiss a coriplaint if at any
time during the investigation or hearing:

1) If a Complainant notifies the Titled)XCoordinator in
writing that the Complainant sweodia like to withdraw the
formal complaint or any allegations; and/or

2) If the Respondent is ne/ionger enrolled or employed by
the Recipient; and/at

3) If specific circumstahces prevent the Recipient from
gathering evidence sufficient to reach a determination
regarding-thesformal complaint or any allegations.
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NOTICE OF DISMISSAL

= Upon a mandatory or permissive dismissai, e Title IX
Coordinator should promptly send written hotice of the
dismissal and reason(s) therefor sinduitaneously to the

parties

= Dismissal is appealable

= May reinstate the comniaint under another provision of
the Recipient’s code of.conduct or other applicable
resolution procedudes

© 2023 Association of Title IX Administrators 59
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INITIAL ASSESSMENT IN SUMMARY

= Has there been a formalkCamplaint?

= Does the TIXC need t0 sign/initiate a

. formal complaint?

= Does the alleged’conduct meet the
required definitions?

= Does jufisaiction exist?

= Can/should Recipient remedy informally
ar without discipline?

= “Mandatory/Discretionary dismissal
considerations

= |f dismissed, should an alternate process
begin?
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INITIAL ASSESSMENT IN SUMMARY

If proceeding under Title IX:

= Establish basis of investigation
. " |ncident or patterridand/or climate/culture

= Establish a prelishirary timeline for the
investigation

= |f no fornrdalaction, document all actions taken

= Resp@riding to anonymous reports:

» \Determine if a trend or pattern may be
apparent

= Canyou identify parties?

= Duty to attempt some form of remedial
response, even to an anonymous report
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SUPPORTIVE MEASURES

" Provided to all parties throughout the pracess:

Non-disciplinary, non-punitive

Individualized

Restore or preserve equal agcess

Without unreasonably burderiing other party

Protect safety of parti€s\or environment, or deter sexual
harassment

= Remedy on behalfiof community, not just parties

= |f supportivesmeasures not provided, document why not
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SUPPORTIVE MEASURE EXAMPLES

= Counseling and/or health = Altering work ariangements
service referral for employees or student-
= Employee Assistance Program employeep
referral = Preoyviding campus safety
= Visa and immigration Qgcerts
assistance = ‘Contact limitations (no
= Student financial aid contact orders)
counseling = Academic support, extensions
= Community or commuinity of deadlines, or other course-
subgroup educatign related adjustments

= Altering housirg assignment " Increased security and

= Safety planfiifig monitoring of certain areas
O

= Trespass, Persona Non Grata,
or Be on the Lookout (BOLO)
orders
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EMERGENCY REMOVAL

" |Individualized risk and safety analysis
* Immediate threat to health or safety

= Due Process requires opportunitw.ta ehallenge removal,
usually after it is implemented

= May allow equitable partiCination of Complainant,
unless the decision doeswut directly relate to
Complainant

= Does not apply to gioasstudent employee administrative
leave

" Emergency Removal decisions may be made at any point
and include decisions to remove from any educational
progrant o activity
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BEGINNING TH: INVESTIGATION

Investigation Philosophy

Timeframes for Reso.uition

Informal or Forimeal Resolution Process?
Formal Comnrenensive Investigation
Notice to tine Parties

Strategize tne Investigation




INVESTIGATION PHILOSOPHY

" The burden of proof and the burden of gattisring evidence
rest on the Recipient, not the parties

= Thisis likely not a change from cGrient investigation
requirements

= Affirmative consent standaras do not shift this burden,
but that is a common misuriderstanding of how
affirmative consent standards work.

* Title IX regulationgrequire a stated presumption of the
Respondent beifg “not responsible”
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“REASONABLY PROMPT” TIMEFRAMES FOR

GRIEVANCE PROCESS

60-90 days to resolution is a good guide formore complex
cases in higher education

Timeline starts from notice, not frem(the incident itself

No set requirement other tharitoshave prompt, designated
timeframes in your procedures

Goal is to avoid undue dealay
For K-12, the timefiarine will be much shorter.
What about injuvictions?

What about Summer break? Sabbatical? FMLA? Winter
break?£tixaying abroad?
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TIMELINES

= Ensure that all steps in the investigation arexconducted
according to the timelines in the Recipient’s procedures.

= Procedures should provide somsgfiexibility at the
discretion of the TIXC.

= Parties and withesses should ke interviewed as soon as
possible:

= Ensures that recollérctions are as fresh and accurate as
possible

= Not before Nefice of Investigation and Allegations
(NOIA)
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TEMPORARY DELAYS/EXTENSIONS

= Examples of good cause
= Absence of a party
= Absence of a party’s Advisor
= Concurrent law enforcement altivity
" Language assistance
= Accommodation of disailiities

= |f an extension is grainted, all parties must be notified in
writing as to the eitehsion and rationale
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INFORMAL RESOLUTION PROCESS

The OCR endorses and encourages informakresuoiution, and
it is an effective practice, when voluntary.

* Following formal complaint

= Allowed at any time prior to a#tina! determination at
discretion of TIXC

= Voluntary written consernit of the parties

= Title IX regulationgpreclude informal resolution of
allegations that@n émployee harassed a student
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FORMAL COMPREHENSIVE INVESTIGATION

= Commence a thorough, reliable, impartia¥ prompt, and
fair investigation

= Determine the strategy for the irfvestigation

= Witness interviews

= Evidence gathering

" |ntended timeframe tgctmplete the investigation
= Evidence review

= Report writing dnd review

= Complete thevinvestigation without unreasonable
deviation from'the timeline
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STRATEGIZE THE INVESTIGATION

Common questions to consider:

Whom to interview?

When/in what order?

What information/evidence carnbe obtained?

How do we maximize the-guantity/quality of evidence?
How and when do wé riatify witnesses?

Who needs to b# aware of the investigation?

When and how do we share evidence/information with the
parties?
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CASE STUDY: \weN AND MARK




GWEN’S STATEMENT

= Gwen is a first-year student who lives in CedarHall with her
roommate, Holly. She has been having same strange things
happen. She told Campus Public Safewvebout it, but they
said they couldn’t really do anything,'Sne told her RA
Michelle what’s been going on¢axidMichelle referred Gwen
to you. Gwen has made a forinarcomplaint.

= About a month ago, Gw#n*was studying in Fleming Library
on campus. She wentp crieck out a reading that was on
reserve at the frontdesk for her Intro. to Economics class.
The male at thedront desk was kind of chatty and they made
small talk. The next day, she got an email sent to her campus
email address that said: “Hey Gwen, it’s Mark. Cool talking
to you. | teeK Econ when | was a freshman, so if you need
any helpyust let me know.”
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GWEN’S STATEMENT

= Gwen was surprised to get this email, bufrshedidn’t want
to be rude, so she wrote back, “Thanks, iaut | think | got it
so far lol!” She didn’t recognize the Qzme on the school
email account, Mark Noy, but shé assumed that it was the
guy who worked at the library.

" The person wrote back, “coai”Hey one of my buddies is
having a party after the garne Sat., you should come. It’ll be
a blast.” They emajiteciback and forth a few times. He sent
her some picturgs e¥nimself, and it was the guy from the
library. Gwenétopped responding because she started to
get a littlecraeped out. He asked for her Snapchat but she
didn’t givent to him.
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GWEN’S STATEMENT

= About two weeks ago, Gwen was at a party witnrolly and a
friend named Carter. Gwen noticed that Mack was at the party
too. Doing her best to avoid Mark, Gwefnclvcied the party
catching up with friends she had nofse<ivin a while. As the
evening progressed, a few peoplelexnressed concern about
Mark. Friends told Gwen that Wiack was asking questions about
Gwen and staring at her. Wiveih,Gwen went to the restroom,
Mark was there when she exited. She tried to quickly scoot by
him. Carter noticed Mavk Staring at them.

= The following day_SGwen got a text from Mark asking what she
was doing, buishe didn’t respond. She thinks someone at the
party mustave given him her number. She doesn’t want to be
friends, buivsne doesn’t want to seem like a jerk.
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GWEN’S STATEMENT

= Last week, Gwen was leaving math class withier
roommate Holly and saw Mark standing*outside the math
building by himself, staring at her. SQ2-sort of waved but
kept walking.

= Afew days ago, Gwen founa a.note on her car which she
parks on campus; it had a-heatrts and arrows on it. That night
someone wrote, “Gwen uv'so hot” on the whiteboard
outside her room and‘drew the same hearts and arrows.

= |ast night, she gat a text middle of the night from a
blocked numiber that said, “Gwen | luv you.” She freaked
out and wrote back “Who is this?? Leave me the fuck
alone.” The person texted back, “Fuck you, bitch.”
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GWEN’S STATEMENT

= Although she can’t prove it, she feels likealnoi'these things
must be Mark.

= She has been avoiding Fleming Libraand has been
having friends walk her to and frefri-her car at night.
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CASE STUDY

= How will you proceed with an investigatian®
= Who do you want to talk to?
= Order of interviews?
= What information do you neée’to gather?
= When will you meet with(Mark?

When does Mark receivie an NOIA?
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NOTICE TO THE PARTIES - REGULATIONS

Upon receipt of a formal complaint, a Recimientmust
provide written notice to the parties who'are known:

= Notice of the grievance process, inci¥ding any informal
resolution process

= Notice of the allegations witk-sufficient time to prepare a
response before any initianirterview and sufficient details
known at the time, inciuding:

= |dentities of the' parties involved in the incident, if
known

= Descriptian‘of conduct
= Date and-iocation, if known
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NOTICE TO THE PARTIES - REGULATIONS

(CONT.)

= Respondent is presumed not responsible aht-a
determination regarding responsibility is\made at the
conclusion of the grievance process

= Parties may have an Advisor of their'cnoice, who may be
an attorney

= Parties may inspect and revievs evidence prior to the
completion of the investigakion report

= Any provision from-egde of conduct that prohibits
knowingly making false statements or knowingly
submitting false raformation (if any)

* Update ndtice if additional allegations will be
added/inviastigated

IRTDA.  © 2023 Association of Title IX Administrators 81



RIGHTS OF THE PARTIES DURING THE

INVESTIGATION - REGULATIONS

Right to:

present witnesses, including fact and expert witnesses
present inculpatory and exculpatory evidance

discuss the allegations under investigation without restriction
gather and present relevant eviderice without restriction

be accompanied to any related ifieeting or proceeding by Advisor
of their choice, who may be, but is not required to be, an attorney

written notice of the.Gdte, time, location, participants, and
purpose of investigation interviews or other meetings, with
sufficient time to‘erepare

inspect and _review evidence and draft investigation report
before finalizel
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WITNESS INTERVIEWS - STRATEGIES

= Strategize contacting witnesses, ordering witiness

interviews, and preventing contact between witnesses,
where necessary

= |sthere any allowance for inteiryrewing witnesses and
accumulating evidence prief téisending the NOIA?

= Solicit witness lists from the Complainant and Respondent

= Determine when you are'going to question Respondent

= Example order*:

Complainant —»@®&esigondent — Witnesses Identified by the
Parties — Nedtrar witnesses — Any additional witnesses
— Round Z =y Round 3.

*Every case is different
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PRIVACY — REGULATIONS

Additional permissions from the parties reguired for:

= Records made or maintained by a:
= Physician
= Psychiatrist
= Psychologist

= Questions or evidence that’seek disclosure of information
protected under a legaiiy recognized privilege
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EVIDENCE




RELEVANCE

= Evidence is generally considered relevant if it aswalue in
proving or disproving a fact at issue

= Evidence of the Complainant’s sexual gredisposition is
explicitly and categorically not relevamt:

= Evidence of the Complainant’s pfier sexual behavior is not
relevant except for two limitec-€xceptions:
= Offered to prove that séimedtne other than the Respondent
committed the condact aileged, or

= Concerns specifigincidents of the Complainant’s prior sexual
behavior withdespéect to the Respondent and is offered to
prove consent

= While the nzgulations do not require the same analysis applied
to the Rasniondent, Recipients should consider applying this
analysis eguitably except for pattern investigations
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EVIDENCE GATHERING

" Engage in the active accumulation of evidence
" Timeliness

= Document receipt of informationgnd*other materials as
they are obtained during the iivestigation

= Verify/authenticate evidense

= Be thorough in your examination of factual, circumstantial,
and hearsay evideyice,"and ensure that all evidence has been
examined, and él¥leads exhausted
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EVIDENCE GUIDELINES

= All relevant evidence must be objectively@vaidated and
considered — inculpatory and exculpatory

= No restriction on parties discussing\Case or gathering
evidence

= Equal opportunity to:
" Present witnhesses
= Present evidence

" |nspect all evidence, including evidence not used to
support determination

= No limits.cn types/amount of evidence which may be
offered
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EVIDENCE COLLECTION AND ISSUES OF

CONCURRENT CRIMINAL ACTION

= \What if law enforcement is the sole souree@ievidence
collection?

= And they won’t release the evidence to you?

* Does it matter if they are loca! .Gi=the SRO/campus law
enforcement/public safety:?

What if there is a pendirgariminal or civil case?

» What if a party or patert/guardian threatens to call a
lawyer or file a [awsuit?

= What if a pariv files a lawsuit or complaint with the OCR?
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PRE-INTERVIEVA' CONSIDERATIONS




INTERVIEW SCHEDULING

" Tryto anticipate how long each interviewdwili-take (e.g.,
How many times will you interview the witness? How much
time can the witness give you?). Sckedsiie your interview
slots accordingly.

" Back-to-back interviews shouid be avoided, if possible.
Interviews often take longeiriinan expected and may
require you to reschedulesvinterviews.

" |eave some time dftereach interview for post-interview
review
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PREPARE FOR EACH INTERVIEW

= Qutline your interview questions in advanrcewdt be flexible.
If you need to deviate from your script and'insert a logical
follow-up question, be prepared to 4550.

= Plan the order of interviews

" Most beneficial to conduct.intérviews in person, if
conditions permit

" |nterviews should be'¢oriducted in a neutral, quiet, and
private setting witin.po or minimal likelihood of
interruptions
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ESTABLISH PRE-INTERVIEW

GROUND RULES

= Who will attend?
= How will records be kept? Recording?‘Acdess?
= Role of Advisors

= Difference between Advisor/atterney role in interviews vs.
in a hearing

" |nvolvement of parepty/gliardians, union reps, support
persons, etc.

= FERPA (studentsj/Employment records/confidentiality
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SHARING INFORMATION WITH PARTIES

AND WITNESSES DURING INVESTIGATION

= Decide how much information you will share’in advance of

each interview and have a rationale far what information

will be shared and what will not be €bared

= Remember that prior to a decisiari, the parties must
have an opportunity to rexiew all “directly related”
evidence

= You may be challenged on a decision not to share, so

have a rationale

= Explore only thése tacts that are relevant to the issue at
hand or that’seem likely to lead to relevant evidence

= Start withwordad questions, then move to narrow, more
pin-pointed questions
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MEETING WITKH THE PARTIES




ADVISOR OF CHOICE

An “Advisor of choice” may be anyone; imnclading:

Attorney B Advocate Friend Witness

" You may establish ground rii€y for the participation of
Advisors in all meetings

" |f a party does not h&vc-an Advisor, the Investigator should

inquire as to whether they would like one provided by the
institution at no'¢ost (higher ed. only)

= Under thé regulations, this will have to be done at the

hearing) but it is recommended to appoint one at the
outseT of the process
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PROVIDING POLICY AND PROCEDURE COPIES

= Each party should receive a copy of:
* The specific policies alleged to have beeh violated (not a
link), including any sub-parts or séations
= The procedures that will be ugédto resolve the

complaint, including the rigittsthat extend to the
parties (not a link)

= Consider providing partias Wwith your non-retaliation
provision/policy

= Keep copies of thievapplicable policies and procedures in
the investigationtile

" Provide ampie opportunity for the Complainant and the
Respondentto ask questions
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BEGINNING THE INTERVIEW

= Be sure the Complainant and Respondentrunaérstand the
parameters of the policy, what it does and‘does not cover,
how the process works, and what theyoracess can and
cannot accomplish.

= Discuss thoroughness and théwneed for completeness;
make sure they don't leave'fgits out (i.e., alcohol/drug
use). Explain your amnegty\oolicy, if applicable.

" Create comfort with4aiaguage and sensitive subjects.
= Establish rapport before questioning.
= Document wriether individual is cooperative or resistant.

= Be professianal: gather the facts, make no judgments, and
make ncwuunnecessary statements about the parties.
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EXPLAINING EVIDENTIARY STANDARDS

Insufficient Information \’
n

= Less than this and the case
does not proceed

= “No reasonable person could
make a finding of responsible”

incing

ffickent evidence

No Evidence Preponderance of the Beyond a Reasonable
= Non-case Evidence Doubt

= False Claim . " More likely than not = Overwhelming Evidence
= 50% plus a feather
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DEMEANOR OF INVESTIGATOR(S)

= Work to establish a baseline of relaxed canveisation
" Maintain good eye contact
= Listen carefully to the answers teryoui questions
= Avoid writing while party/witness is talking, if possible

= Do not be thinking about your next question while
party/witness is talkirig

= Ask questions in astraightforward, non-accusatory
manner

= Nod affirmafively and use active listening skills to prompt
or keep party/witness talking
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INTERVIEWING SKILLS

= Take their statement from start to finish thirQugh a process
of broad to narrow questions and issuesthat need to be
addressed.

= Ask questions about the allegatieds; the evidence, and the
policy elements.

= Focus on areas of conflieting'evidence or gaps of
information.

= Drill down on tipielines and details.
= Don’t leave @auestion or gap unanswered.

= Pay atteritien to alcohol/drug consumption and timing of
consumption, if relevant.
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INTERVIEWING THE COMPLAINANT

= Acknowledge difficulty of reporting and thanthem

= Acknowledge that they may have told«this story multiple
times already

= Explain why you are taking noteSwaitd/or ask for permission
to record, if applicable

= Provide a copy of your pgiicies and procedures

= Ask them to share a €oimplete account of what occurred
= Have them give fuil narrative without asking questions,
then drill dowd on details

= Ask about gutcry witnesses and possible documentation
such as_biogs or journals

= What will witnesses likely say/know?
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INTERVIEWING THE COMPLAINANT

= Ask about those they spoke to about the incident

= Ask what the Complainant’s motivation is for reporting and what
they hope to see as a result

» Find out if their academics and/or wark.have been affected

= Ask how the incident(s) affected-theim emotionally and/or
physically

= Advise that the allegations willbe discussed with the Respondent
and witnesses

= Let the Complainant knew next steps and when you will be in
contact

= Suggest thaTine Complainant consult their Advisor before
discussingthesinvestigation with others, without placing
restrictions on doing so.
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RELUCTANT COMPLAINANTS

When a Complainant is reluctant to a make oincentinue with
a formal complaint, or withdraws after filing ene, the TIXC
will determine next steps

= Arisk or threat assessment of sorfie<ind, as well as
consideration of the Complairént’s reasons may affect
whether the TIXC decides td.ziioceed and file a formal
complaint themselves

= Although an investigdtian could proceed without the
Complainant, it may prove difficult or impossible for the
Investigator to gather sufficient evidence

= Effect of net.stibmitting to cross-exam at hearing

= PossibilibvioTinformal resolution
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REQUESTS FOR CONFIDENTIALITY

The TIXC should explain to the Complainant that:

= Support and resolution may be limited based,on the level of
confidentiality or privacy requested by _omplainant

= Privacy cannot be guaranteed if deingso would jeopardize the
safety of the Complainant or otiaers.in cases involving pattern,
predation, violence, threat, wearsons, minors, or other
compelling safety risks.

= |f the Complainant chadses to proceed, only those with a need
to know will be informed.
= Train thoseavhowill be informed about “confidentiality”
(really privacy)
= Privacyws~Confidentiality vs. Privilege
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REQUESTS FOR CONFIDENTIALITY (CONT.)

" Title Vllimplications for employee Responderits

= |mplications for minor Complainants
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RELUCTANT COMPLAINANTS

= The Complainant should be notified of theingptions:

= The process will still be available to them, regardless of

how long they wait, as long as ca#itrol over Respondent
remains

= The Recipient will support triem in all reasonable ways
(e.g., housing, classes, no.contact orders)

= |nformal resolution-cow!d be an option, if offered

= |f information issigrcught to attention of the Recipient
that may invdlye-d threat to community, the Recipient
may be foi'ced to proceed with an investigation, but the
Complainant will be notified of the process and treated
as if tivey are fully participating, if they wish
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INTERVIEWING THE RESPONDENT

= Acknowledge difficulty of the situation apd‘thiank the
Respondent for meeting with you

" Provide a copy of your policies andawfocedures
= Ask them to share a complete/account of what occurred

= Question the Respondent.regarding the allegations — ask a
combination of open-ended and closed-ended questions

" Get detailed — do 0% reave a question unanswered

= Ask about witnesses and any other relevant information
= What wiiirnwitnesses likely say/know?

= Ask abdtitpossible motivation for allegation(s)
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INTERVIEWING THE RESPONDENT

" Provide support and resources throughout the'areless as
needed

= |Let the Respondent know next steps ard*/iien you will be in
touch

= Discuss counseling options and gtiner'supportive measures if
they are not already connected

= Discuss non-retaliation and.arny steps such as no-contact
orders, housing moves{ 2nd emergency removals

= |f Emergency Removal is employed, review the terms and
provide a timefrande

= Suggest thattheRespondent consult their Advisor before
discussing\tine‘investigation with others, without placing
restrictions on doing so
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FINAL QUESTIONS FOR ALL INTERVIEWS

" |sthere anyone else that you think we shguiatalk to?

" Are there any questions that we didn/task that you
thought we should have or were gailitg'to?

" |sthere anything else you thinkwe need to know?

FOR THE PARTIES

= Arethere any questioris‘that you would like us to ask
any other witness.&r the other party(ies)?

= DOCUMENT 7EI5= See the next slide...
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“APPENDIX C”

Questions suggested or requested to be askea vy the
parties should be documented and includad as an
appendix in these sections:

= Section 1: Questions the party waitted asked specifically
but were not because the answers were gained in a
narrative or otherwise volunteered. The question posed
and the answer should be rioted here.

= Section 2: Questionstine party wanted asked specifically
that were askea.and’in the manner the party wanted.

= Document:\The question they wanted, how it was asked
and the\answer
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“APPENDIX C” (CONT.)

= Section 3: Questions the party wanted dsied specifically
that were asked but not in the mannerthe party wanted

= Document: The question they wagted, the one that was
asked, the answer and the ratignrale for changing the
form of the question (e.g.~argumentative, blaming,
improper form)

= Section 4: Questions e party wanted asked specifically
that were not asked

= Document: Tag rationale for not asking the question
(e.g., irrelévant, already asked and answered)
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QUESTIONING SRiLLS




QUESTIONING CONSIDERATIONS

= Understand an “interview” versus an “interrogation”

= Aninterview is a conversation designied to elicit
information in a non-accusatory mianvier

= Shifting to an interrogation apgroach should not be
done lightly; you cannot ge/eack — not recommended

= What are the goals of questiaring?
= |Learn the facts
= Establish a timelirie
= Understand each party’s perception of what happened

= NOT the goals . of questioning:
= Curiosity
= Chasitigithe rabbit into Wonderland
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QUESTIONING CONSIDERATIONS (CONT.)

Consider before asking questions:

= What are the relevant issues?

= What do | need to know?

= Why do | need to know it?

= What is the best way to asicthe question?

= Am | minimizing the #&/traumatization potential for all
parties?

= Am | avoidinglaiming or biased questions?

= Am | the «ighi person to ask this?
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QUESTIONING CONSIDERATIONS (CONT.)

" Have a purpose for asking every question
= Be sure to ask a question, not make asneech.

= Don’t be accusatory or argumentative’ You don’t decide
the allegations and should have ne real stake in their
outcome.

= Don’t make questions_toe long or confusing.
= |f you ask a bad oriaming question, take it back.

" |f you say sometiting inappropriate, apologize.
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TYPES OF QUESTIONS

Use Avoid
= Open-ended Questions = Compound Questions
= Tell us...who, what, =\ I"azve two questions.

how? -irst..., Second...

¥ Multiple Choice Questions

= Closed-ended Questions
= Wereyou a), b), c)...?

= Did you, were you?
= |Leading Questions

= Use infrequently-B4t _
= |sn’t it the case that...?

when needed/tedrill
down on aépetific
issue.
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QUESTIONING

= Listen carefully and adapt follow-up questions

= Avoid evaluative responses to a person’s ansiers
= E.g., “That's too bad;” “I'm glad yow, $4aid that”
= Empathy vs. sympathy

= Do not moralize or sanitize

= Seek to clarify terms and cencitions that can have multiple
meanings or a spectruin/af meanings such as “hooked up,”
“drunk,” “sex,” “fooledjaround,” “had a few drinks,” “was acting
weird”

= Be cautiousawithrquestions that invite parties to second-guess
their actions;-as this may be perceived as blaming. The
guestionssmay be fair game, but it’s all in how you ask them.
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QUESTIONING EXERCISE

Please critique the following questions:

1) When you did (X), what effect do you thinkthat had on the
other party?

2) What was your goal when you aifeced to take them home?

3) What were you thinking whewybu went into their room?

4) Do you feel like you had tag’much to drink?

5) Do yourememberxiivatraining session we did on Title IX and
consent and harassimvent?

6) |have a coupre of questions: First, could you tell they were
incapacitatec?; and second, why did you give them another
drink witen they already appeared to be really drunk?
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QUESTIONING EXERCISE

7) If you were in this situation again, whataveuid you do
differently?

8) Did you have any expectations whehyou got back to the
apartment?

9) How would you feel if you“«@re the other party?
10) How would you like if semeone did this to you?

11) Do you think younave any responsibility for what
happened?

12) What clearwerds or actions gave you consent?
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TRAUMA-INFUZeD INTERVIEWING




IMPACT OF TRAUMA ON FUNCTIONING

Neurological

Biological

Psychological




THE BRAIN’S RESPONSE TO TRAUMA

In response to the anticipated trauma of sexualdssault or
other violence, hormones can be released ito body which
impact:

= Ability to react physically
= Ability to think rationally

= Ability to consolidate or graup memories

This is a neuobiological response, not a choice.
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TRAUMA-INFUSED RESPONSE

" Promotes safety

= Recognizes the impact of trauma on a“cognitive, physical,
psychological, emotional, and neurqiislogical level.

= Understands how trauma candmpact someone’s
academics/work/social life

= Recognizes the need for support/positive relationships
= Honors choice wit/ithe goal of empowerment
" |s respectful and‘considers boundaries and privacy

" |t does NQT rhean that you cannot or do not probe the
credibility=af the interviewee
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TRAUMA AND INTERVIEWING

= Prioritize developing rapport and building trust
= Emphasize transparency and predictability:
= Physical aspects of interview (light, 2e¢ess, comfort, etc.)

= Be cognizant of why someone may.have responded in a
“counterintuitive” manner

= Be mindful that recall is often/difficult and slow following
trauma

= Use non-judgmental/s0n-blaming language
= Avoid re-traufmatization (but must still ask necessary questions)

= Use Cognitive’interviewing to aid recall (learn more about this in
Investigator Level Four Certification)

IRTDA.  © 2023 Association of Title IX Administrators 125



TRAUMA AND INTERVIEWING (CONT.)

Avoid:

Unsupportive responses

Taking control any more than is neceSsary
Escalating the situation

Defining or labeling a partylsexperience.
Asking why questions li.ey/Why did you . .. ?”)
Verbalizing judgment in the moment

Using trauma as'\é substitute for evidence or basis to

assess credibirity

" Traumadgesn’t prove anything in terms of a policy
violatiori
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WITNESSES




STARTING THE WITNESS INTERVIEW

Set the tone:

Thank them for meeting with you

Review your role as a neutral fact-fincér

Put them at ease — ask about.them without being phony
Acknowledge any hesitatict/awkwardness as normal
Review retaliation agaiast a witness

Review immunity/amanesty

Review confiaentiality

Review. exnettation of truthfulness
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ANTICIPATING WITNESSES” QUESTIONS

Witnesses may ask or say:

Am | being investigated?

What are you really investigating?

How will you use the informatidn‘you are given?

s it confidential?

Will | get into trouble bywgiving you this information?
Will | get anyone elsein trouble?

| don’t want to cotgerate.

Do | need my parents/lawyer present during interview?

» Anticipating these questions and/or covering them in
advance ci@nhelp to ensure that you establish good
rapport2ahich should help you get the truth.

ssoclation o itle ministrators 1
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INTERVIEWING WITNESSES

= |t may be helpful to not label the allegations as*sexual
misconduct” or “sexual harassment”

= Ascertain their relation to the other parties in the matter
= Ask for their opinions about the paries and other witnesses

= Ask if either party spoke aboutthiz incident(s) after they
happened

= Ask if they have noticedany significant change in the parties

= Ask if they have nfage-any previous statements, such as to law
enforcement gfr private Investigators

= Ask all intelviewees to contact you if they remember anything
else or wire to add to their statement
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RESISTANT AND QUIET WITNESSES

= Gauge their resistance or hesitation and gy oindividually
address their motivation

= Answer their questions about the priécess and purpose of
the interview

= Explain the expectations of & school, if applicable

" Having a framework of spe£ific topics and questions can
be helpful with quiet @itnesses

" |etting them kn©w that you already know a fair amount of
information dad they are corroborating can be helpful

" |f they béconie talkative, respond positively
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LYING WITNESSES

= Maintain rapport and avoid accusation

= Use “mirroring” and collaborative prohlem-solving
techniques

= Recommended phrases: “Help nielunrderstand...” or “Make
this make sense...” or “I think/4"m missing something...”

= Allow opportunity for witness\te<'estate
= Tryto understand and islivigually address their motivation

= Explain the expectatior) tor truthfulness and impact of
dishonesty on th&investigation/parties

= Calmly bringthem back to the questions
" |f needews<2ave the door open for follow up
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HELPFUL INVESTIGATION
DOCUMENTS




INVESTIGATION RECORDS

"= “The File”:
" The Respondent’s file
= The Complainant’s file
= The investigation file (includirig’eévidence)
= Personal case notes
= Witness education re¢oros

= |nvestigation Report

= Contact Log
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INCIDENT TIMELINE

= Timeline of event(s)
" |Include as much detail as possible

= What times can be established froyinghone calls, email,
texts, and receipts?

= |dentify any “gaps” and address them —may lead to
information not previousivwshared

= Timing is highly relévant to alcohol/drug consumption in
cases where coiisent may be an issue
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INCIDENT TIMELINE (CONT.)

* Timing also highly relevant in cases involving pnysical
evidence such as bruising, bite marks, . ete,

» |nstalking and/or verbal, online sext@Vharassment cases,
times of communication betweer/parties may be
important

= Establishing a reliable tiraeijrie useful when questioning
witnesses such as bartenders and Uber/Lyft or cab drivers,
and when searchirig 10r video footage
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WITNESS LIST AND FLOWCHARTING

BEST PRACTICES

= Keep an updated list of witnesses as you learivof them

= |dentify which parties or witnesses leawou to other
withesses

= Keep track of whether witnessts are neutral, loyal and
biased, or loyal but objectivesinclude reasoning

" |n complex cases, use a frawchart to track witnesses the
Complainant leads x4 o, the witnesses Respondent leads
you to, and the witnesses who are neutral

= Note in the ficwchart where witnesses intersect in terms of
relationshlos to each other and/or potential loyalties to
parties

IRTDA.  © 2023 Association of Title IX Administrators 137



WITNESS FLOWCHART SAMPLE

Complainant:
Quinn

Witness: Witness:
Elliot

Witness:
Witness: iy

John
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THE INVESTIGATiON REPORT

The Investigation fieport

Standard of Evil'ence

Assessment ot Credibility/Synthesis
Referral to Decision-maker




THE INVESTIGATION REPORT

» The investigation report is the one compreh<iiSive
document summarizing the investigation, iricluding:

= Results of interviews with parties\and witnesses

= Unbiased summary or compilaten of other information
collected

— E.g., copies of texts arngils, and social networking
messages; informatien from law enforcement;
medical exams;Video surveillance; photographs

IRTDA.  © 2023 Association of Title IX Administrators 140



THE INVESTIGATION REPORT

= References or contains all applicable poligies and
procedures

= Provides timeline of investigation stehs
= Describes the allegations

»= Describes and includes evicienie gathered, including
statements and interviews

= Explains unsuccesgiti attempts to collect information
and/or intervieviwithesses
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THE INVESTIGATION REPORT - G.A.S.

= Gather evidence
= Organize the evidence so it is useful ta the Decision-
maker who applies the policy eleiariis
= Assess credibility of parties and, ‘witnesses without making
ultimate conclusions

= Point out areas of corroidration and issues that may
bear on credibility

= Assess evidence téaetermine what is relevant

= Synthesize areag’ofagreement/areas that are disputed

= SynthesisMayalso include an appendix of questions
posed, guestions rejected, and questions considered.

G.A.S.Nstovered in more detail in Investigator Two
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MORE THAN FACT-GATHERING

= Review the institutional policies that apply

" Follow G.A.S. model, meaning stop short bf making a
finding, making a recommendatiory.€r/doing anything that
influences or usurps the indeperigaent role of the Decision-
maker

= |f you have an opinion o wihether policy was violated,
keep it to yourself

= Refer report to TAIXC for review and hearing/determination
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IMPORTANCE OF THE REPORT

= Decision process:
= |nvestigator (through the TIXC) refers‘the investigation
report to the Decision-maker(s) switiyout determination
" |nvestigator # Decision-makett

= Report should highlight the teiationships between
different pieces of evideiice

= Contradictory, corroborating, (in)consistencies, etc.

" |nvestigator’s nhinion is not controlling but should
point the DeciSion-maker(s) toward decisive or
corroborating evidence without telling them how to
Interpret.il
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EVIDENCE AND REPORT REVIEW BY PARTIES PART

1

Prior to the completion of the investigatior rewort:

= Evidence directly related to allegations must:
= Be sent to each party and Adviser
= Bein an electronic format o¢ hiard copy

" |nclude evidence upon which the Recipient does not
intend to rely

" |nclude exculpatory’and inculpatory evidence

= After sending the evidence, the Investigator(s) must:
= Allow 10 ddys 1or written response
= Considér response prior to completion of report

Source: § 106.45(b)(5)(vi)
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PARTY ACCESS TO EVIDENCE/REPORT

= Whether included as relevant in the in¥estigation report
or not, all such directly related eviderice'is subject to the
parties’ inspection and review and/must be available at
any hearing to give each party’eaual opportunity to refer
to such evidence during théhearing, including for
purposes of cross-examination
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EVIDENCE AND REPORT REVIEW BY PARTIES PART

2

At least 10 days prior to making a determiratioin
regarding responsibility (hearing):
* The final investigation report summadizing relevant
evidence must be sent:
= To each party and Advisoi
" |n an electronic formatamhard copy
= For the parties’ reyiew and written response

= Aseparate file of-all directly related evidence will also be
shared (this exvidénce is excluded from the report)

" For K-12 s¢hools without a hearing, this must occur 10 days
prior tottivne of determination regarding responsibility
Source: § 106.45(b)(5)(vii) and § 106.45(b)(6)(ii)
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LIVE HEARING

= Alive hearing, whether with a panel or an-agwainistrator, is
required by OCR for Higher Ed.

= Hearing is optional for K-12. Repari-review is followed
by exchange of relevant written guéstions and
responses facilitated by Degisi@n-maker.

" Hearings facilitate the parties ability to review all available
evidence and ask questi@ns of witnesses and each other.

= Canthe hearing be waived?

" |nvestigators shgulu-0e prepared to be subjected to cross-
examinationdt the hearing.

= Avoid off:line discussions of case with any of the Decision-
makers:
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WHAT ROLE DOES THE INVESTIGATOR PLAY IN A

HEARING?

" The Investigator is often a key witness atdny ifearing
" The investigation report is admitted as\evidence

" The Investigator may be questiopeasand subjected to
cross-exam by all parties” Advisors

= Why did you decide some evidence relevant; other
evidence was not?

" The Investigator’s exiions regarding credibility and
responsibility shouid/not influence the hearing, so
guestions abgut the Investigator’s opinions should be
avoided; lrivestigators should not volunteer, and Decision-
makerssshauld not probe for, this information
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ROLE OF THE INVESTIGATOR IN
APPEALS




THE APPEAL PROCESS

= Appeals are mandatory under the Title IXgegtiiations
= Equitable

= Clearly communicated to parties

= One level of appeal is best practice

= Defined window of timedoyequest appeal

* Three clear grounds ferappeal (though Recipients may
add others)

= Committee vérsus individual determination preferred
= Deferenceto/original hearing authority

= Remand
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THE ROLE OF THE INVESTIGATOR IN APPEALS

" |f something about the investigation or repertis appealed

" |f you are claimed to have:
= Had a conflict of interest, AND/ZOK
= Been biased or prejudiced, AN®

= Exhibited that bias or carifiiot in a manner that
significantly affected £heyGutcome or sanction, THEN

= You should prepare.aeésponse memo and submit it to the
Appeal Decision»miaker or gatekeeper
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FINALITY OF DETERMINATION

= |f an appeal is filed, the determination regarqing
responsibility becomes final on the datethat the Recipient
provides the parties with the writte@ aetermination of the
results of the appeal.

= |f an appeal is not filed, thedetermination regarding
responsibility becomes finalth the date on which an
appeal would no longer be‘considered timely.
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Questions?

e



Thanks for jeining us today.
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